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BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

The facts pertinent to decision on this appeal are not in 
dispute. As largely alleged in appellee’s complaint in the 
court below, and admitted upon the appellants’ motion to 
dismiss, the pertinent facts may be simply summarized as 
follows: 
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Appellee, Peter Bindczyck (pronounced as if spelled 
“Binchick”), became a citizen of the United States by nat¬ 
uralization in the Circuit Court of Frederick County, Mary¬ 
land, on December 2, 1943, and his certificate of naturaliza¬ 
tion was duly issued by that court. (J. A. 25. )* 

Appellee has never lost his United States citizenship by 
expatriation or otherwise. And the order of the Circuit 
Court of Frederick County admitting appellee to citizen¬ 
ship has never been revoked and set aside pursuant to the 
provisions of Section 338 of the Nationality Act of 1940. 
(J. A. 25.) 

In Section 338 of the Nationality Act of 1940, 8 U.S.C. 
Sec. 738, the Congress laid down a detailed procedure for 
proceedings to revoke and set aside an order admitting a 
person to citizenship and to cancel the certificate of nat¬ 
uralization issued. In paragraph (a) of that Section, the 
Congress specified first: who shall institute such proceed¬ 
ings—the United States District Attorney; second: what 
shall move the United States District Attorney to institute 
such proceedings—an affidavit showing good cause; third: 
what courts shall have jurisdiction to handle such proceed¬ 
ings—those courts which have jurisdiction to naturalize 
aliens: fourth: where such proceedings shall be brought— 
in the judicial district where the naturalized citizen resides 
at the time of bringing suit against him to revoke his citi¬ 
zenship; and fifth: the grounds upon which an order ad¬ 
mitting to citizenship shall be revoked and the certificate 
of naturalization cancelled—two grounds specified, fraud 
and illegal procurement. 

In a separate paragraph (b) of Section 338 Congress 
specified sixth : the extent and type of notice to the citizen 
whose naturalization is alleged to have been fraudulently 
or illegally procured—the citizen “shall . . . have sixty 
days’ personal notice in which to make answ T er to the peti¬ 
tion of the United States.” And finally, the Congress spe- 

i The “ J. A.” references are to the Joint Appendix, setting forth the record 
below. The Joint Appendix is printed at the end of appellants’ brief, begin* 
ning at page 24 of that document. 
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cified, too, the mode and detail of service upon the citizen 
in the event of his absence from the judicial district of 
residence. 

On December 9, 1943, a motion was filed in the proceed¬ 
ing in the Circuit Court of Frederick County, Maryland, 
in which appellee had been naturalized (J. A. 27; 41). 
The motion was “to vacate and set aside the order of ad¬ 
mission” of appellee “to citizenship.” The motion pur¬ 
ported to be “on behalf of the United States Government” 
(J. A. 41); but was in no sense the “institution of proceed¬ 
ings” by a “petition of the United States.” See Section 
338 of the Nationality Act of 1940. The motion was not 
signed and filed by the United States District Attorney for 
the judicial district in which Frederick County, Maryland, 
is located, as required by Section 338. So far as appears 
from the record, the United States District Attorney was 
never consulted, or, if consulted, declined to file and prose¬ 
cute any such motion. The motion was signed and filed by 
someone by the name of Cook, a “naturalization examiner 
of the Immigration and Naturalization Service, Washing¬ 
ton, D. C.” (J. A. 41-42.) At the time of the filing of the 
motion, appellee, a soldier in the United States armed 
forces, was under military arrest at Camp Ritchie, Mary¬ 
land; but his residence was and is New York. (J. A. 25; 
28; 34; 36.) The motion apparently was accompanied by 
an affidavit executed by a corporal; but whether in accord¬ 
ance with Section 338 the affidavit would have shown “good 
cause” to a United States District Attorney had there been 
one is doubtful; for the affidavit (J. A. 33-34) in one short 
paragraph merely sets forth what appellee was supposed 
to have said to two commissioned officers (who were avail¬ 
able, J. A. 37) in conversations lasting over one hour and a 
half. The corporal did not indicate the source of such 
knowledge. 

Section 338 requires sixty days’ notice of proceedings to 
revoke and set aside an order of citizenship. The motion 
to revoke and set aside the order admitting appellee to 
citizenship was served, filed, heard, and decided on the same 
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day, December 9, 1943. (J. A. 27; 35 ff.) The Circuit 

Court of Frederick County on that day entered an order 
vacating and setting aside the order which had admitted 
appellee to citizenship and cancelling his certificate of nat¬ 
uralization. The ground of such action is stated in neither 
the motion (J. A. 35-41), nor the court’s order (J. A. 41- 
42); although, admittedly, the general atmosphere of the 
proceedings (J. A. 33-42) would indicate that what Cook 
had in mind was something in the nature of fraud. 

The motion and order thereon vacating and setting aside 
appellee’s citizenship did not comply with Section 338. 
(J. A. 27-28.) The appellants concede the non-compliance 
(J. A. 28). Nevertheless, as the officials of the Government 
concerned with the deportation of aliens, they rely on the 
order which ignored Section 338, and insist on deporting 
appellee as an alien (J. A. 27-28). 

Such deportation and denial of appellee’s citizenship 
would deprive appellee of the following rights and privi¬ 
leges of a citizen and national of the United States: (1) 
the right to live in the United States, his home ever since 
1938; (2) the right to pursue happiness in the midst of 
his family, consisting of his wife, child, and close blood 
relatives of his wife; and since they are all native-born 
American citizens to remain with them in the United States; 
(3) the right to support his wife and child in the United 
States by pursuing his lawful occupation of tool worker 
and designer; (4) the privilege of voting in United States 
elections; and (5) the right to be free of the application to 
him of statutes, rules and procedures which pertain solely 
to aliens. (J. A. 26.) 

Hence, appellee began this proceeding in the District 
Court by suit against appellants, all agency heads in the 
Department of Justice concerned with deportation of 
aliens. The suit sought a judgment declaring appellee to 
be a citizen national of the United States. Such suit is ex¬ 
pressly authorized by Section 503 of the Nationality Act of 
1940, 8 U.S.C. 903. 
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Such were the facts pertinent to decision in the District 
Court on the sole question before it which was: Whether 
Section 338 of the Nationality Act of 1940 is exclusive in 
providing its method for setting aside and revoking citizen¬ 
ship, or whether the method pursued by Cook, naturaliza¬ 
tion examiner, in practically complete disregard of Section 
338, nevertheless conferred upon the Circuit Court of Fred¬ 
erick County jurisdiction to enter its order revoking and 
setting aside appellee’s citizenship. 

The District Court (Judge Pine), upon the appellants’ 
motion to dismiss (J. A. 33) and appellee’s motion for sum¬ 
mary judgment (J. A. 42), decided that Section 338 is ex¬ 
clusive and accordingly entered its judgment (J. A. 42) 
denying appellants’ motion to dismiss, granting appellee’s 
motion for summary judgment, and declaring appellee to 
be a national and citizen of the United States. The District 
Court’s judgment was expressly stated to be “without 
prejudice to the government’s right to institute appropri¬ 
ate proceedings for denaturalization under Sec. 338 of the 
Nationality Act of 1940” (J. A. 43). The appellants ap¬ 
pealed to this Court. 

The foregoing are all the facts pertinent to decision on 
the central question presented on this appeal which is: Was 
the District Court right in holding that the method provided 
by Congress in Section 338 of the Nationality Act of 1940 
for setting aside and revoking citizenship is exclusive. 

So much should suffice for statement of the case. How¬ 
ever, in their statement, the appellants refer to other mat¬ 
ter (Brief for Appellants, pp. 2-3) which might have been 
relevant to a question of fraud or illegality in the order ad¬ 
mitting appellee to citizenship, if the Circuit Court of 
Frederick County had jurisdiction to entertain and decide 
that question on Cook’s motion. All of such matter pur¬ 
ports to pertain to the state of appellee’s mind at the time 
of taking the oath of allegiance as possibly indicated by 
statements, or alleged statements of appellee made after 
his admission to citizenship. On the doubtful basis of such 
matter, the appellants write in their brief of appellee’s 
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“most flagrant fraud” (p. 8), and “outrageous fraud” (p. 
9). Were such matter relevant here, we would point out 
that appellee, away from home, under military orders, un¬ 
der arrest and without counsel, was rushed to judgment in 
the Circuit Court of Frederick County on the same day that 
he received notice of the proceedings against him. And we 
would then write vividly in our brief of so startling a de¬ 
parture from principles of American justice even apart 
from statutory provisions specifically contrary to such a 
departure. If the court below had been trying the question 
of fraud, we would have introduced evidence pertinent to 
that question, which evidence still awaits the willingness of 
appellants to prove their case of “flagrant and outrageous 
fraud” in a Section 338 proceeding which provides notice 
and opportunity for a defense. It is an odd kind of fraud 
that can be proven only if all opportunity for defense is 
eliminated. And we would, if it were relevant, urge too 
that, even without the opportunity present for appellee to 
make a defense, fraud was not proven in the Circuit Court 
of Frederick County. But since the question with respect 
to the Circuit Court’s order denaturalizing appellee is one 
solely of its power to act at all, all matter concerned with 
the question of fraud in appellee’s naturalization is irrele¬ 
vant. 2 Hence, we pass on to argument of the question at 
issue. 


STATUTE INVOLVED. 

Section 338 of the Nationality Act of 1940, 8 U.S.C. 738, 
54 Stat. 1158, provides that: 

“ (a) It shall be the duty of the United States district 
attorneys for the respective districts, upon affidavit 
showing good cause therefor, to institute proceedings 
in any court specified in subsection (a) of section 301 
in the judicial district in which the naturalized citizen 
may reside at the time of bringing suit, for the purpose 

2 This must be as apparent to counsel for appellants as it is to ns. The 
insistence of counsel for appellants, nevertheless, in bringing forth such 
irrelevant but prejudicial matter may be symptomatic of the realization of 
weakness on their side of the simple question of law at issue on this appeal. 



7 


of revoking and setting aside the order admitting such 
person to citizenship and canceling the certificate of 
naturalization on the ground of fraud or on the ground 
that such order and certificate of naturalization were 
illegally procured. 

“(b) The party to whom was granted the naturaliza¬ 
tion alleged to have been fraudulently or illegally pro¬ 
cured shall, in any such proceedings under subsection 
(a) of this section, have sixty days’ personal notice in 
which to make answer to the petition of the United 
States; and if such naturalized person be absent from 
the United States or from the judicial district in which 
such person last had his residence, such notice shall be 
given by publication in the manner provided for the 
service of summons by publication or upon absentees 
by the laws of the State or the place where such suit is 
brought.” 


SUMMARY OF ARGUMENT. 


Congress in Section 338 of the Nationality Act provided 
a code of procedure for the cancelling of naturalization. 
The “cancelling” of appellee’s naturalization, relied upon 
by appellants, completely ignored the provisions of Section 
338 and was therefore void. Section 338 is obligatory for 
valid cancellation. It is so held in all circuits in which the 
question has arisen—those being the Seventh, Third, Sec¬ 
ond, Fifth and Tenth Circuits. Beyond that, it is well- 
settled that in naturalization matters, whether in the grant¬ 
ing or cancelling of naturalization, the statutory procedures 
provided by Congress are obligatory. 

The foregoing judicial precedents but enforce the plain 
intent of Congress to make its naturalization provisions in 
general, and Section 338 in particular, exclusive in order 
to secure uniformity. 
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ARGUMENT. 

A. The District Court was right in holding Section 338 of 
the Nationality Act to be exclusive because any other 
holding would make no sense. 

The decision of the District Court was required by well- 
settled judicial authority (Point B, infra), and was in ac¬ 
cordance with the legislative materials showing the intent 
of Congress to make Section 338 the exclusive method for 
revoking and setting aside citizenship (Point C, infra). 
Nevertheless, at the risk of stating the obvious, we deem 
it appropriate to point out that the decision of the court 
below is common sense, and that the position of appellants 
makes no sense. 

There is no question that the Circuit Court of Frederick 
County, in its order revoking and setting aside appellee’s 
citizenship and cancelling his certificate, covered precisely 
the ground covered by Section 338 of the Nationality Act, 
albeit without observing the procedural safeguards re¬ 
quired by that Section. Was it the intent of Congress in 
passing Section 338 to require that its provisions be ob¬ 
served in all cases of revoking and setting aside of citizen¬ 
ship—that is the basic question here. 3 

3 That the intent of Congress controls the question here is clear, at 
least to us. Congress has the constitutional power “to establish a uniform 
rule of naturalization”, and, in that connection, exclusive power over all mat¬ 
ters of naturalization—granting and revoking of citizenship, and the pro¬ 
cedure therefor. The Constitution, Art. I, Sec. 8, cl. 4; Baumgartner v. U. S-, 
322 U. S. 665; U. S. v. Ginsberg, 243 U. S. 472. Appellants do not argue to 
the contrary. But in their statement of the “Question Involved” (Appel¬ 
lants* Brief, p. 4), there is the suggestion that Congress may lack “the power” 
to bar the procedures by which appellee’s citizenship was set aside in the 
Circuit Court of Frederick County. The suggestion is plainly wrong. Knauer 
v. r. S., 32S TJ. S. 654, 673; Lturia v. U. S., 231 U. S. 9; Johaivnessen v. U. S., 
225 U. S. 227; GnM v. U. S., 261 Fed. 487 (C. C. A. 7th, 1919); TJ. S. v; 
Mansomr . 170 Fed. 671 (S. D. N. Y., 1908), aff’d 226 TJ. S. 604. 

There are some doubts as to the constitutionality of Section 338. But they 
do not lie in the direction of questioning the power of Congress to bar the 
star-chamber type of proceeding used in purported cancellation of appellee’s 
citizenship. To the contrary, a minority of the Justices of the Supreme 
Court believe Section 338 to be unconstitutional on two quite different grounds. 
They doubt the power of Congress to authorize cancellation of citizenship for 
the naturalized citizen when none is authorized for the native-born. The Con¬ 
stitution. they say, provides for but one class of citizen, equal in all the 
rights and liabilities of citizenship, except eligibility for the Presidency. Fur- 
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That Congress provided in Section 338 for the institution 
of proceedings by the appropriate United States Attorney, 
and nevertheless intended for such power to exist in a nat¬ 
uralization examiner is not likely. And that improbability 
becomes even less likely in the light of a significant cir¬ 
cumstance. Section 338 is a reenactment of Section 15 of 
the Naturalization Act of 1906, 8 U.S.C. (1934 ed.) 405, 
34 Stat. 601. Section 338 differs from its predecessor, Sec¬ 
tion 15 of the 1906 Naturalization Act, in but one material 
respect. Section 15 provided for the institution of proceed¬ 
ings by the United States Attorney ox the Commissioner 
of Naturalization or the Deputy Commissioner of Natural¬ 
ization. In enacting Section 338, the Congress deliberately 
eliminated the Commissioner and Deputy Commissioner of 
Naturalization and confined the power of instituting pro¬ 
ceedings to the United States Attorney. It is extremely 
unlikely that Congress saw fit to take such power away 
from the Commissioner and Deputy Commissioner but 
nevertheless intended to have such power in their subor¬ 
dinate naturalization examiners. 

Nor is it likely that Congress in Section 338 provided for 
sixty days ’ personal notice to the citizen, thus safeguarding 
the opportunity for his defense, and yet intended that no¬ 
tice of less than a day could effect revocation of citizenship. 

But in Section 338 and in its predecessor, Section 15 of 
the 1906 Act, Congress did not stop with specifying the 
public official charged with responsibility for revocation 
suits and the extent of notice to be given. Congress set 
forth, and defined and delimited, a complete procedure for 


ther, they doubt the sufficiency of the safeguards contained in Section 338 
to insure the fair hearing required by due process. See Ktiauer v. U. S., 328 
U. S. 654, 676, 677, 678. 

These constitutional difficulties would lead to the resolution of doubts in 
favor of appellee if there were any serious question of the applicability of 
Section 338 to all proceedings for cancellation. However, that fact, while rele¬ 
vant, is not very material here. The intent of Congress to make Section 338 
compulsive in the cancellation of citizenship is clear enough in the cases 
(Point B of our Brief) and legislative history (Point C of our Brief). Re¬ 
sort to a general principle of statutory interpretation, such as the avoidance 
of constitutional questions, is not necessary. 
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revocation down to the very details of who shall bring suit 
for revocation; on what evidence of “good cause”; on what 
grounds; in what types of courts and where; by what kind 
and length of notice; and by what kind of service on the 
citizen. Surely, it is most unlikely that Congress spelled 
out all of these specifications for naught because it had an 
intention at the same time to permit citizenship to be re¬ 
voked by a procedure opposed at practically every point to 
the provisions of Section 338. 

In Section 338, the Congress achieved a nice, working bal¬ 
ance between the protection of the Government against cit¬ 
izenship fraudulently or illegally procured and the safe¬ 
guarding of the citizen against unfair or hurried loss of his 
citizenship. For the equitable balance so worked out by 
Congress, appellee got the imbalance of a procedure worked 
out by a naturalization examiner and lacking even in the 
rudiments of due process (see p. 6, supra). It is almost 
absurd to believe that such could have been the intention 
of Congress in working out the equitable balance enacted 
in Section 338. 

Section 338 with its finely delimited procedures and nicely 
balanced protection of Government and citizen alike was 
enacted by Congress as part of the Nationality Act of 1940. 
Congress intended it to be part of “an act to revise and 
codify the nationality laws of the United States into a com¬ 
prehensive nationality code” (such is the very title of the 
Nationality Act). To urge that Congress, nevertheless, did 
not intend that the part of its “comprehensive code” which 
sets forth a code of procedure for cancellation of national¬ 
ity to be an exclusive “revision and codification”, makes 
no sense. 

It is possible that Congress in enacting Section 338 was 
idling away its time in providing procedures and safe¬ 
guards to be observed only at the Government’s conveni¬ 
ence. And possibly Congress did not intend a “compre¬ 
hensive code” to be “comprehensive”, even though the 
Congress expressly stated its intention to have “a com- 
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prehensive code”. However, the establishing of possibili¬ 
ties so unlikely in the expectations of common sense re¬ 
quires of appellants the support of persuasive judicial 
authorities and clear evidences of such legislative intent. 
Cf. Jackson, Jer., concurring in U. S. v. Spelar, U. S. Sup. 
Ct., Oct. Term, 1949, No. 42, 18 L. W. 4012, 4014: “While 
Congressional incoherence of thought or of speech is not 
unconstitutional, ... we should pay Congress the respect 
of not assuming lightly that it indulges in inconsistencies 
of speech which make the English language almost mean¬ 
ingless”. 

There are persuasive judicial authorities and clear evi¬ 
dences of the legislative intent. But as one would, in com¬ 
mon sense, expect, and as we urge, they all prove the in¬ 
tention of Congress to require compliance with its provi¬ 
sions in Section 338 for the cancelling of citizenship. 

B. The District Court was right in holding Section 338 of 
the Nationality Act to be exclusive because such hold¬ 
ing but follows well-settled judicial precedents. 

The question of the validity of a cancellation of citizen¬ 
ship obtained without strict observation of the require¬ 
ments of Section 338 (or its predecessor provision, Section 
15 of the Naturalization Act of 1906) has been before the 
federal courts in seven decisions. All seven decisions hold 
such cancellation void. U. S. v. Sotis, 131 F. (2d) 783 
(C.C.A. 7th, 1942); U. S. ex rel. Harrington v. Schlotfeldt, 
136 F. (2d) 935 (C.C.A. 7th, 1943); U. S . v. Jordan, 161 
F. (2d) 390 (C.C.A. 7th, 1947); U . S. v. Stabler, 169 F. (2d) 
995 (C.C.A. 3rd, 1948); U. S. v. Watkins, 168 F. (2d) 883 
(C.C.A. 2nd, 1948); U. S. v. Kiriaze, 172 F. (2d) 1000 
(C.C.A. 5th, 1949); U. S. v. Gronich, 211 Fed. 548 (W.D. 
Wash., 1914); and see U . S. ex rel. Lapides v. Watkins, 
165 F. (2d) 1017 (C.C.A. 2nd, 1948). 4 

4 In the Sotis, Jordan, Watkins, and Eiriase cases (cited in the text), can¬ 
cellations of citizenship previously obtained by the Government were struck 
down for want of strict compliance with Section 338. The Harrington and 
Stabler decisions applied the same requirement of strict compliance with Sec- 
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The Jordan decision by the Seventh Circuit Court of Ap¬ 
peals held void a cancellation of citizenship which, like 
appellee's cancellation, was obtained in complete disregard 
of Section 33S. There, as here, cancellation was obtained 
upon a motion to cancel filed in the state naturalizing court 
within the same term as the naturalization. The Jordan 
decision is, therefore, precise authority for the decision of 
the Court below and our position here. 

But the Sotis and Harrington decisions of the Seventh 
Circuit Court of Appeals, the Stabler decision of the Third 
Circuit Court of Appeals, the Watkins decision of the Sec¬ 
ond Circuit Court of Appeals, the Kiriaze decision of the 
Fifth Circuit Court of Appeals, and the Gronich decision 
in the Tenth Circuit are a fortiori authorities here. For in 
those cases the Government, in obtaining or seeking can¬ 
cellation, had generally complied with the requirements of 
Section 338 and the only question was the necessity for 
compliance with one particular detail of Section 338 omitted 
by the Government, or asserted by the defending citizen to 
have been omitted by the Government. Those decisions 
insisted on compliance with each detail of Section 338. 5 
Here the Government purported to cancel appellee’s citi¬ 
zenship in complete disregard of Section 338.° 


tion 338, and upheld the cancellations of citizenship there involved because 
strict compliance with Section 338 was found. In the Gronich case, a petition 
of the United States to cancel citizenship, which otherwise complied with Sec¬ 
tion 15 of the 1906 Act, was dismissed for failure to comply with the one 
statutory particular of residence. 

The Gronich case was decided in 1914, only eight years after the enact¬ 
ment of Section 15 of the 1906 Act which first laid down the Congressional 
requirements now set forth in Section 338. Yet the Government made no 
argument then of jurisdiction in the court to cancel independently of the 
jurisdiction conferred by Section 15 of the 1906 Act. 

s The Stabler, Watkins, Harrington and Gronich cases were concerned with 
failure of various kinds to follow the requirements of Section 338 as to the 
district in which cancellation suits may be brought. The Sotis and Kiriaze 
cases dealt with two different kinds of failures to observe the requirements 
of Section 338 as to service by publication in cancellation proceedings. 

6 The Government’s position on the line of cases, cited in the text, requiring 
complete compliance with Section 338 for effective cancellation, remains a mys¬ 
tery. We cited this line of a fortiori decisions in the court below. There and 
here the Government has chosen to ignore them. The Brief for Appellants does 
not mention them. At an earlier stage of the controversy over appellee’s cit¬ 
izenship, then counsel for the Government (not counsel for appellants here) 
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For the sake of completeness, four additional federal 
court decisions supporting our position should be noted. 
U. S. v. Kusche, 56 F. Supp. 201 (S.D. Cal., 1944), U. S. v. 
Lenore, 207 Fed. 865 (D.C. N.Dak., 1913), and U. S. v. 
Mansour, 170 Fed. 671 (S.D. N.Y., 1908), aff’d 226 U. S. 604, 
teach that Section 338 (or its predecessor, Section 15 of the 
1906 Act) governs proceedings to cancel citizenship. Jur¬ 
isdiction to cancel derives from careful compliance with 
the provisions of that section; and no independent ground 
of jurisdiction is indicated. And finally there is U. S. v. 
Ovens, 13 F. (2d) 376 (C.C.A. 4th, 1926), which held that 
an unsuccessful motion by the Government to reopen a 
naturalization proceeding and cancel citizenship is not res 
adjudicata against the Government in a later and indepen¬ 
dent proceeding to cancel brought pursuant to Section 15 
of the 1906 Act, even though the unsuccessful motion was 
contested and denied on the merits. The necessary ration¬ 
ale of the Ovens decision is that the proceeding on the 
motion to cancel in that case, like the proceeding on the 
motion to cancel in our ease, was void for non-compliance 
with the statutory provisions governing cancellation of 
citizenship; for, otherwise, all the requirements of res 
adjudicata were present. 7 

The decisions on the point establish the principle of no 
jurisdiction to cancel citizenship except in precise compli¬ 
ance with Section 338. 

Moreover, that principle, itself, is but one aspect of a 
broader and well-settled principle of naturalization law— 


suggested the inapplicability to appellee’s case of the Stabler-Watkins-Ear- 
ringion-Gronicli-Sotis-Kiriaze settled line of precedents, because in those cases 
the Government sought to comply with Section 33S and failed in but one par¬ 
ticular, whereas in appellee’s case the Government did not seek to comply 
with Section 338 at all. The greater the violation of a statute by Government 
officials, the less the legal compulsion upon them to observe the statute. It 
still fascinates us. 

7 In view of the many decisions which support our position, the misreading 
of one or more cases by counsel for appellants is not of major importance. 
Nevertheless, we note for" the sake of accuracy their misreading of the Ovens 
case. See Brief for the Appellants, pp. 16-17, and compare O. S. V. Ovens, 
13 F. (2d) 376 (C. C. A. 4th, 1926). 
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that in naturalization matters statutory procedures must 
be observed in meticulous detail. 

The applicant, in seeking naturalization, and the Govern¬ 
ment, in seeking cancellation of naturalization, must strictly 
comply with the statutory provisions enacted by Congress. 
In naturalization law there are few, if any, permissive 
bagatelles. Whether it be a matter of conferring natural¬ 
ization or cancelling naturalization, nothing of the slight¬ 
est substance in the statute can be disregarded. So the 
courts have uniformly held. For the aspect of this prin¬ 
ciple applicable to cancellation of naturalization, see the 
Sotis, Harrington, Jordan, Stabler, Watkins, Kiriaze, 
Gronich, Lapides, Kusche, Lenore, Mansour, and Ovens 
cases, all supra. 

For the aspect of the same principle applicable to the ob¬ 
taining of naturalization see: Baumgartner v. U. S., 322 
U. S. 665, 672 (all statutory conditions for naturalization 
must be satisfied); U. S. v. Ginsberg, 243 U. S. 472 (statu¬ 
tory provision for naturalization hearing in “open court” 
requires precisely such a hearing, and naturalization con¬ 
ferred upon a hearing held partially “in chambers” was 
rightly cancelled in Section 338 proceedings); U. S. v. 
Vogel, 262 Fed. 262 (C.C.A. 2nd, 1919) (applicant for citi¬ 
zenship did, in his oath, properly renounce his former al¬ 
legiance to France. In error as to his former citizenship, 
applicant, in his declaration and petition renouncing all 
allegiances generally, had specifically renounced an allegi¬ 
ance to Germany. The Act of 1906 required specific re¬ 
nunciation of former allegiance at all three stages, decla¬ 
ration, petition, and final oath. The naturalization court 
entered a nunc pro tunc order correcting the declaration 
and petition. On appeal—held void. The lower court had 
no power to change, or to correct this statutory detail); 
Petition of Cohen, 53 F. (2d) 865 (S.D. N.Y., 1931) (In the 
absence of specific statutory power to do so, no power in 
naturalization court to correct inadvertent error in natu- 
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ralization record concerning applicant’s birth); see TJ. S. 
v. Schwarz, 82 F. Supp. 933, 936 (S.D. N.Y., 1949). 

And see particularly Maney v. United States, 278 U. S. 
17. The Naturalization Act of 1906 set the day of natural¬ 
ization hearing ninety days after the filing of a petition for 
naturalization. A similar provision, limited to thirty days, 
is today contained in Section 334(c) of the successor stat¬ 
ute, the Nationality Act of 1940. Such provision protects 
the Government by allowing time for the investigation of 
fraud or illegality. The Supreme Court held Maney’s nat¬ 
uralization bad because his petition was filed seventy and 
not ninety days before naturalization hearing as the statute 
required. The Government had lost twenty of the ninety 
days provided by Congress for its protection. Appellee, 
Bindczyck, got none of the sixty days provided by Congress 
for his protection. What is sauce for the goose is sauce 
for the gander. Maney’s naturalization was held bad for 
failure to comply strictly with a statutory provision allow¬ 
ing ninety days’ notice to the Government. Cancellation 
of appellee’s naturalization was void for complete failure 
to comply with the statutory provision (Section 338) allow¬ 
ing appellee sixty days ’ notice to take counsel and prepare 
a defense. There is no distinction in reason or in equity 
between the Maney case and our case; and the Maney deci¬ 
sion by the Supreme Court is cogent authority for the de¬ 
cision of the court below. 

A state court purported to cancel appellee’s naturaliza¬ 
tion. But that court, no less than the federal courts, was 
bound in a naturalization matter to act pursuant to the pro¬ 
visions of the federal statute on naturalization. State 
courts, acting in naturalization matters, whether pertain¬ 
ing to the grant or cancellation of naturalization, are as 
strongly bound as the federal courts to observe all statu¬ 
tory provisions, substantive and procedural. For when 
acting in a naturalization matter, the state court acts purely 
as a federal agent, and pursuant to the controlling federal 
statute, now the Nationality Act. Holmgren v. U. S., 217 
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U. S. 509; Grahl v. U. S., 261 Fed. 487 (C.C.A. 7th, 1919); 
U. S. v. Jordan, 161 F. (2d) 390 (C.C.A. 7th, 1947); see 40 
Con". Fee. 7052. State rules, by statute or case law or 
judicial practice, on such questions as venue, notice, serv¬ 
ice, vacation of judgments in the same term, etc., are ir¬ 
relevant to matters of naturalization. The power to act in 
such matters can derive only from the federal statute on 
naturalization. Such is the settled doctrine of the whole 
body of law on naturalization, the various evidences of 
which we have set forth in detail in the foregoing discus¬ 
sion. 

The Court, in the Jordan case, puts the matter most suc¬ 
cinctly (161 F. (2d) 390, 395): 

“Thus there can be no doubt but that the entire field 
of naturalization legislation is within the exclusive do¬ 
main of Congress and the procedure both for natural¬ 
ization and denaturalization has been specifically and 
definitely established. One who seeks the former, just 
as one who seeks the latter, has the burden of showing 
strict compliance with the procedure thus established. 
This must be true in all courts upon whom Congress 
has conferred jurisdiction, Federal and State alike. 
As we have shown, a State Court when acting in nat¬ 
uralization matters does so as a Federal court or as 
an agent of the Federal government. It seems plain 
that when acting in such capacity it cannot depend 
upon an iota of authority which may stem from its own 
rules or the State law, whether embodied in statutory 
provisions or in the decisions of its courts. 

“The fact that the Superior Court had a rule which 
provided for the vacation of judgments under certain 
circumstances can have no application to a denatural¬ 
ization proceeding because the court when acting in 
such capacity is bound by the procedure adopted by 
Congress. Neither do we need to inquire as to the 
authority of a State Court over judgments during the 
same term at which they were entered. Whatever may 
be the law as to such judgments generally, it can have 
no application to a naturalization judgment for the 
reason that Congress has specifically provided the 
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manner in which such judgments may be revoked or 
vacated.” 8 

Since the Government has not seen fit to petition for 
certiorari from any of the many decisions against them on 
the question of the exclusiveness of Section 338, there is 
no Supreme Court decision on that precise question. The 
Maney decision in the Supreme Court (discussed in detail, 
supra at p. 15) requiring exact compliance with a notice 
provision on the granting side of naturalization is applica¬ 
ble in reason to a notice provision in Section 338 on the 
cancelling side of naturalization. 

Finally, we recall as to cancellation of citizenship that 


s The cancellation of citizenship held void in the J or dam case was, like the 
asserted cancellation of appellee’s citizenship, obtained upon a motion to 
vacate a judgment of citizenship made in a state court within the same term 
as the entry of the judgment of citizenship. Observe, however, that in the 
Jordan case, the state court procedure utilized to vacate Volpe’s citizenship 
had been held good by the state courts as being in accordance with state law. 
Petition of Volpe, 328 Ill. App. 311, 66 N. E. (2d) 146. In our case, a motion 
to vacate filed, served, and heard on notice of less than a day could not have 
complied with state law. But the point is that there was no compliance with 
the federal statute, Section 338 of the Nationality Act of 1940. The non- 
compliance with state law, too, is irrelevant. 

Counsel for appellants seem to have some, lingering feeling that the Jordon 
decision is dictum. The accuracy of that feeling is of no great importance 
here; for the Jordan case is but one case among many exemplifying but one 
aspect of the indubitably settled rule of the compulsion upon all courts and 
upon the Government to observe the Congressional provisions on naturaliza¬ 
tion meticulously and exclusively. In fact, however, the Jordan decision on 
the exclusiveness of Section 338 is not dictum. That is sufficiently indicated 
both by the quotation in our text, and by appellants’ recitation of the decision 
(pp. 17-18 of appellants’ brief). We will not belabor the point further 
except to quote appellants: the Jordan case “would seem to sustain [the] 
contention that the action of the Circuit Court for Frederick County in setting 
aside its order admitting plaintiff to citizenship on December 2, 1943, was 
void and that plaintiff is still an American citizen ’ ’. Page 6 of Memorandum 
of Points and Authorities for Defendants (appellants here) in the court below. 

Finally, the appellants note that “the [Jordan] case has not been disposed 
of finally”. Appellants’ Brief, p. 18. The decision of the Circuit Court of 
Appeals in the Jordan case was entered upon the allegations of the citizen’s 
(Volpe’s) complaint, for the Government had not yet answered in the District 
Court. The Circuit Court of Appeals ruled Volpe a citizen, unless the Gov¬ 
ernment could show that the state court action cancelling Volpe’s citizen¬ 
ship complied with Section 338; and, accordingly, the case was remanded. 
In the District Court, the Government could not show such compliance and 
hence lost. Now, counsel for appellants tell us they are again appealing the 
Jordan case. It is, of course, their technical right to take an appeal and 
suffer a certain loss; although its effect upon citizens, with meager finances 
like appellee’s, is murderous. We fail to see, however, how the taking of a 
useless appeal by the Government affects the authority of the Jordan decision 
establishing the law in that case. 
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“in its consequences it is more serious than a taking of 
one's property, or the imposition of a fine or other pen¬ 
alty”. Schneiderman v. U. S., 320 U. S. 118, 122. A can¬ 
cellation suit “is not a criminal proceeding. But neither 
is it an ordinary civil action since it involves an important 
adjudication of status”. Schneiderman v. U. S., just supra 
at p. 160; Baumgartner v. U. S., 322 U. S. 665, 675; U. S. 
v. Jackson , 55 F. Supp. 517, 520 (E.D. Mich., 1944). For 
these reasons, the Supreme Court firmly interprets Section 
33S as requiring the Government to produce “clear, un¬ 
equivocal, and convincing evidence which does not leave the 
issue in doubt” before citizenship can be cancelled. Knauer 
v. U. S., 328 U. S. 654, 657; Schneiderman v. U. S., 320 U. S. 
118, 123,125; Baumgartner v. U. S., 322 U. S. 665, 670, 671, 
67S. 

The Supreme Court doctrine of the Knauer-Schneider- 
man-Baumgartner line of decisions rather plainly demands 
the striking down of the purported cancellation of appel¬ 
lee’s citizenship. The procedure that rushed appellee to 
loss of citizenship on hearsay and questionable evidence 
(J.A. 33-41) in less than a day, and without the opportunity 
afforded to appellee to take counsel and prepare a defense, 
does not square with the extreme protection of the citizen 
required by the Knauer, Schneiderman and Baumgartner 
cases. Cf.U. S. v. Kiriaze, 172 F. (2d) 1000, 1002 (C.C.A. 
5th, 1949). 9 

» Appellants purport, apparently seriously, to find ‘ ‘ suggestions ’ ’ in Su¬ 
preme Court language of the validity of the method by which appellee’s 
citizenship was cancelled (Brief for Appellants, pp. 18-21). Curiously, the 
“suggestions” have until now eluded the diligence of Government counsel, 
although the Supreme Court language supposed to contain them has been 
on the books for years. However, the past diligence of Government counsel 
was accurate enough. Of course, no court, familiar with naturalization law 
and with the essentials of a “fair hearing”, has ever suggested the validity 
of any judgment entered against a defendant in custody, away from home 
and friends, without counsel, and with no opportunity for preparation of 
a defense. To state that the Supreme Court of the United States has ever 
made any such suggestion is to calumniate that Court (unconsciously, in this 
instance). 

Hazel-Atlas Co. v. Hartford-Empire Co., 322 U. S. 238, relied upon by ap¬ 
pellants, held a judicial mandate in a patent case void on grounds of fraud. 
There was no statute providing a method for the voiding of such judgments. 
Hazel-Atlas would have had some remote relevance here if there had been 
no Section 33S. But there is. If there were no Section 338, Knauer v. JJ. S., 
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Finally, we note the scanty support afforded appellants 
by three dicta. Petition of Weltzien, 68 F. Supp. 1000 (S.D. 
N.Y., 1944) states, but does not decide, that cancellation 
may be obtained upon a motion to reopen the naturalization 
judgment and without reference to Section 338. The state¬ 
ment is described, by Judge Mandelbaum who made it, as 
“a perfunctory examination of the matter” (p. 1002); and 
that perfunctory examination of the matter is authorita¬ 
tively held erroneous in its own jurisdiction. See U. S. ex 
rel. Stabler v. Watkins, 168 F. (2d) 883 (C.C.A. 2nd, 1948). 
A statement similar to Judge Mandelbaum’s, but some¬ 
what more ambiguous, is contained in U. S. v. Aakervik, 
180 Fed. 137 (D.C. Ore., 1910). Appellants would be the 
first to urge bad reasoning in the Aakervik case which holds 
Section 15 of the 1906 Act unconstitutional so far as it 
provides for cancellation of illegally-procured citizenship 
after the term of court in which such citizenship was pro¬ 
cured. In re Macoluso’s Naturalization, 237 Pa. 132, 85 
Atl. 149 (1912), states that Section 15 of the Act of 1906 
is not exclusive. We reserve discussion of that case for a 
more appropriate point, infra p. 29; for it is a remarkable 
illustration of the wisdom of Congress in making Section 
338 exclusive, and the value of the work of the courts in so 
maintaining that Section. 

None of these “authorities” for the Government ap¬ 
proved of any such lack of safeguarding procedure as re¬ 
sulted in asserted loss of appellee’s citizenship. And these 
“authorities”, which considered neither the sense of the 
matter (Point A, supra), nor the wealth of authorities on 


328 U. S. 654, a cancellation proceeding conducted pursuant to Section 338, 
would be of even less relevance than Hazel-Atlas for in Enauer the Court puts 
aside the question of the power of a court to cancel citizenship in the absence 
of a statutory provision for cancellation (see the quotation from Enauer 
at p. 21 of appellants’ brief). The significance of Enauer in supporting 
appellee’8 contentions on the problem here is set forth above in the text. 

Tutun v. U. S., 270 U. S. 568, and Joharunessen V. U. S., 225 U. S. 227, 
state, as appellants point out, that suits may be brought to cancel naturaliza¬ 
tion judgments. But both of these cases make reference to Section 15 (prede¬ 
cessor of Section 338) proceedings. See Tutun v. V. S., 270 U. S. at p. 576; 
and note that the Joliannessen opinion was concerned throughout with the 
very question of the constitutionality of Section 15. 
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the question (this Point B), nor the extensive legislative 
evidences of the intent of Congress to make Section 338 
exclusive (Point C, infra), can be considered only as errata. 

C. The District Court was right in holding Section 338 of 
the Nationality Act to be exclusive because such is the 
intent of Congress. 

The net result of the judicial authorities is that the pro¬ 
cedure provided in Section 338 for cancellation of citizen¬ 
ship must be followed to effect cancellation. (Point B, 
supra.) As the Supreme Court has held with specific ref¬ 
erence to the naturalization statute: “Courts are without 
authority to sanction changes or modifications; their duty 
is rigidly to enforce the legislative will in respect of a mat¬ 
ter so vital to the public welfare”. U. S. v. Ginsberg, 243 
XJ. S- 4/2, 4/4. 

But the courts in holding Section 338 compulsory for can¬ 
cellation are merely carrying out the evident intent of Con¬ 
gress to make its provisions with respect to naturalization, 
whether for granting of naturalization or for cancelling of 
naturalization, uniform and exclusive. 

The Naturalization Act of 1906, 8 U. S. C. (1934 ed.) Sec. 
352 ff., is the predecessor of our present Nationality Act of 
1940; and Section 15 of the Act of 1906 is the almost iden¬ 
tical forerunner of our Section 338 of the Nationality Act. 10 
The legislative history of both statutes shows the intention 
of Congress to provide uniform and exclusive methods for 
the granting and cancelling of naturalization. 

In passing the Act of 1906, the Congress was acutely 
aware of its exclusive power over all matters of naturali¬ 
zation and aware also that the constitutional condition on 
the exercise of that exclusive power is uniformity. The 
Constitution, Art. I, Sec. 8, cl. 4. Indeed, the Congress 

io We say “almost identical” because Congress in Section 338 saw fit to 
take away from the Commissioner and Deputy Commissioner of Naturaliza¬ 
tion the authority those officials formerly had under Section 15 of the Act of 
1906 to institute proceedings for cancellation. See the discussion at p. 
9. supra. 


i 
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considered uniformity essential not only because of the con¬ 
stitutional limitation upon its power but also because of the 
abuses to be remedied by the proposed Act of 1906. The 
absence of statutory details to prescribe a uniform pro¬ 
cedure on both the granting and cancelling side of naturali¬ 
zation had previously led to loose and sketchy procedures 
resulting in grave frauds” and a grievous doubt as to the 
power to correct such frauds. 1 " 

The abuses to be remedied in naturalization matters “re¬ 
sulted”, said both the Senate and House Committees on the 
proposed Act of 1906, “more from lack of any uniform sys¬ 
tem of procedure in such matters than from any radical de¬ 
fect in the fundamental principles of existing law governing 
in such cases”. And hence, “in order to correct the abuses 
that have been disclosed it is imperative in the judgment of 
your committee, that a law should be enacted prescribing a 
fixed and uniform system and a code of procedure in nat¬ 
uralization matters.” See Sen. Rep. 4373, pp. 1-2; House 
Rep. 1789, pp. 1-2; and House Rep. 5075; all on H. R. 15442 
(the Act of 1906), 59th Congress, 1st Session. 

Representative Bonynge, who was in charge of the pro¬ 
posed legislation on the floor of the House, explained the 
full intent and purport of the Act of 1906 thus: 

“It does provide for a general and a uniform system 
of naturalization to be enforced throughout the United 
States.” (40 Cong. Rec. 3640.) 

And, with specific reference to the cancellation provision 
of the proposed 1906 Act, which is now Section 338 of the 
Nationality Act, Representative Bonynge, House Manager 
of the proposed 1906 Act, explained: 

“It provides a procedure for the cancellation of cer¬ 
tificates of naturalization that may be obtained through 


ii For judicial descriptions of the loose procedures and frauds brought to 
the attention of Congress in its passage of the Act of 1906 see U. S- v. Lenorc, 
207 Fed. 865, 867 (D. C. N. Dak., 19l'3); and U. S. v. Kusche, 56 F. Supp. 201, 
220-221 (S. D. Cal., 1944). 

13 See the discussion infra at p. 26 ff. 
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fraud of any kind. * • • The procedure can be put 
under one head as one feature of the bill. I think that 
is a very, very important feature; that we should exer¬ 
cise the authority given to us by the Constitution of the 
United States to establish—to use the exact language 
of the Constitution—‘to establish a uniform rule of 
naturalization.’ That this bill does; and I think it is 
very important.” (40 Cong. Rec. 3651.) 

See also to the same effect, the statement of Representa¬ 
tive Hughes in support of the proposed legislation, 40 Cong. 
Rec. 7044; and Luria v. United States, 231 U. S. 9. 

So the Act of 1906 was not intended to change policy in 
substantive matters but rather to “provide a fixed and 
uniform system and code of procedure in naturalization 
matters to be enforced throughout the United States.” See 
Sen. Rep. 4373, pp. 1-2, supra; the Statement of Bonynge, 
House Manager on the Act of 1906, supra; Tutun v. U. S., 
270 U. S. 568, 579-580 ; 13 and Ozawa v. United States, 260 
U. S. 178, 190. And part of that fixed and uniform code of 
procedure to be enforced throughout the United States were 
the proceedings for cancellation set forth in Section 15. 
The Manager of the proposed 1906 Act took pains to point 
that out specifically (see his full statement on the subject, 
supra); and see U. S. v. Kusche, 56 F. Supp. 201, 222 (S. D. 
Cal., 1944). 

The Act of 1906 did provide such a system of fixed and 
uniform procedure to be enforced throughout the nation 
both in the granting and cancelling of citizenship. That 

13“Since the adoption of the Constitution, Congress has by its legislation 
sought to promote the naturalization of qualified resident aliens, The Act 
of 1906 did not introduce any change in policy. It did change in some re¬ 
spects, the qualifications. And to carry out the established policy through more 
effective application of the law, it made changes in administrative and judi¬ 
cial machinery”. The Tutun case at pp. 579-580. The Government sets 
forth this quotation in full; forgets the first sentence; underscores the second 
sentence; takes note of the third sentence; and ignores the fourth sentence. 
From there, the Government finds a statement in the Tutun case that tie 
Act of 1906, a statute of thirty-one sections dealing ‘‘primarily with the 
subject of procedure” (Ozawa v. U. S., 260 U. S. 178, 191), made no changes 
at all in previously existing procedures. As the Government puts it: “The 
only purpose of the Act was to change, in certain respects, the qualifications 
for admission”. See Brief for the Appellants, p. 20. “Alice in Wonderland” 
contains nothing more marvelous. 
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is apparent from the provisions of the Act of 1906. In con¬ 
siderable detail, the Act prescribes the mode and manner of 
obtaining naturalization—the forms to be used; the oath 
to be administered; and the fees to be collected; and the 
mode and manner of cancelling naturalization—the type of 
proceeding; the officer empowered to prosecute; the courts 
empowered to cancel; the length and type of notice; and 
the length and type of service. 

Yet the Executive and the Congress found that the Act 
of 1906 did not provide sufficient detail and was not com¬ 
prehensive enough to secure uniformity in naturalization 
matters. Hence, the Nationality Act of 1940. The Na¬ 
tionality Act was drafted to meet the “need for an accurate, 
comprehensive, and detailed code by which naturalization 
is to be conferred and any abuse of the process remedied.” 
Statement of the Secretaries of State and Labor and the 
Attorney General (Cummings, Hull, and Perkins) in sub¬ 
mitting the draft of the Nationality Act, 86 Cong. Ree. 
11945. And more explicitly with relation to revocation, the 
cabinet heads explained: “No alien has the slightest right 
to naturalization unless all statutory requirements are com¬ 
plied with, and every certificate of citizenship must be 
treated as granted on condition that the Government may 
challenge it in regular proceedings for the purpose and de¬ 
mand its revocation unless issued in accordance with stat¬ 
utory requirements. The proposed code, herewith, repre¬ 
sents a studied effort to draft a measure which would con¬ 
form to the constitutional requirement that the rule of 
naturalization be ‘uniform’.” id. The Congress pursued 
these objectives and, in passing the Nationality Act, “re¬ 
vised and codified the nationality laws of the United States 
into a comprehensive nationality code” (Title of the Act), 
“containing in logical and systematic form a statement of 
all the laws of the United States” prescribing “the condi¬ 
tions under which citizenship of the United States may be 
acquired or lost.” Sen. Rep. 2150, p. 2; House Rep. 3019, 
p. 3; House Rep. 2396, pp. 1-2; Statement of Rep. Rees, 
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Chairman of the Committee on Immigration and Naturali¬ 
zation, 86 Cong. Rec. 11947; all on the proposed Nationality 
Act, H. R. 9980, 76th Cong., 3rd Sess. 

The Nationality Act of 1940 in setting forth “all the laws 
of the United States prescribing the conditions under which 
citizenship of the United States may be acquired or lost” 
sets forth no law condoning the lack of safeguarding pro¬ 
cedures by which appellee's citizenship is asserted to have 
been lost. To the contrary, the only provision in the Na¬ 
tionality Act for cancellation of citizenship is Section 338. 
And in Section 338, as the Supreme Court has noted in sus¬ 
taining the constitutionality of such a cancellation provi¬ 
sion, jurisdiction to cancel is conferred only “under condi¬ 
tions affording to the party whose rights are brought into 
question full opportunity to be heard”. Johannessen v. 
U. S., 225 U. S. 227, 241.’ 

All of the foregoing was once clear to the Government. 
Indeed, in the past, the Government was so impressed by 
the legislative evidences of the intent of Congress to make 
its cancellation provision exclusive that it urged such ex¬ 
clusivity against the validity of an appeal from a naturali¬ 
zation judgment. As Department of Justice counsel then 
stated: “The only method provided for attacking the find¬ 
ings of a court in naturalization is provided by [Section 
15 of the Act of 1906], and then only on the part of the 
Government by suit to cancel on the grounds of fraud or 
illegality. This single method was supplied designedly by 
Congress ...” See State ex rel. Weisz v. District Court, 
61 Mont. 427, 431; 202 Pac. 387 (1921). 

But that was some decades ago when the intent of Con¬ 
gress in passing Section 15 of the Act of 1906 was fresher 
in the minds of Government counsel. Many years have 
passed and, apparently, memories have not been refreshed; 
for the Government now says that “the legislative history 
of the Naturalization Act of 1906 affords little help in de¬ 
termining the intention of Congress as to the exclusiveness 
of the remedy provided by Section 15”. Brief for Appel¬ 
lants, p. 12. 
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Since appellants find that the legislative history “af¬ 
fords little help” to them, they are silent on the rather clear 
evidences of legislative intent which we have set forth in 
this point; and, instead of attempting an argument on the 
legislative history of the 1906 Act and 1940 Act, they take 
a quite different tact. 

It goes like this. Appellants speak first of the “historic 
power of a court of equity” to protect itself against fraud. 
Their Brief, p. 6. Then that power of a court of equity 
becomes a “common law right”, apparently of the court 
of equity. Their Brief, p. 6. But at page 8 of their Brief, 
the common law right of the court of equity becomes the 
right of the Government to get cancellation of citizenship 
on an independent bill in equity. That “right of the Gov¬ 
ernment” becomes an “equitable remedy” at page 19 of 
their Brief; and finally a “common-law equitable remedy” 
on page 20 of their Brief. And appellants do not under¬ 
take these gyrations in semantics for the sake of amuse¬ 
ment. Not at all. Their hybridization of heretofore fa¬ 
miliar terms enables them, at least to their own satisfac¬ 
tion, to rely on a general rule of statutory interpretation. 
The general rule of statutory interpretation is that a com¬ 
mon-law remedy for a common-law right is not abolished by 
enactment of a statutory remedy for the same right unless 
the legislative intent to abolish is shown. 

We need not argue with that general rule. But it has no 
application here. To speak of an equitable remedy as a 
common-law right is a misuse of terms. But to claim com¬ 
mon-law rights in the purely statutory field of naturaliza¬ 
tion is sheer nonsense. 14 


14 This is a brand new argument by the Government. It has not here¬ 
tofore been mentioned by appellants. The shifts in the Government’s argu¬ 
ment through the course of the controversy over appellee’s citizenship are 
well worth noting. At an earlier stage, counsel for the Government somehow 
found Tutun v. U. S., 270 U. S. 568, a complete bar to our contentions. Counsel 
for the Government no longer so argue. At one stage, Government counsel 
attempted to distinguish the many Circuit Court of Appeals decisions re¬ 
quiring strict compliance with the very detail of Section 338 (see p. 12, 
supra) ; at another stage they merely stated flatly, and without more, that 
those cases are “not in point”; at this stage, they completely ignore them. 
In the Court below, counsel for appellants sought to distinguish the Jordan 
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If there could be common-law rights in naturalization 
matters, and if the Government had had a previous com¬ 
mon-law remedy to enforce a previously existing common- 
law right to cancellation, it would still be clear that Con¬ 
gress in enacting Section 15 and Section 338 intended to 
preclude any procedure other than that prescribed in those 
sections. 

Actually, however, the Government prior to the 1906 Act 
never had any right of any kind to obtain cancellation for 
the type of fraud asserted against appellee. 

Over a hundred years ago, Chief Justice Marshall, speak¬ 
ing for a unanimous Court in Spratt v. Spratt, 4 Pet. (29 
U. S.) 393 (1830), held, in the absence of a statute empower¬ 
ing the courts to cancel citizenship, that judgments of citi¬ 
zenship could not be reopened in any circumstances (pp. 
407-408): 

“The various acts upon the subject submit the deci¬ 
sion on the right of aliens to admission as citizens to 
courts of record. They are to receive testimony, to 
compare it with the law, and to judge on both law and 
fact. This judgment is entered on record as the judg¬ 
ment of the court. It seems to us, if it be in legal form, 
to close all inquiry; and, like every other judgment, to 
be complete evidence of its own validity. 

“The inconvenience which might arise from this 
principle, has been pressed upon the court. But the in¬ 
convenience might be still greater, if the opposite opin¬ 
ion be established.” 

So, as early as 1830, the absence of a right in any court, 
Government official, or private litigant, to cancel a judg¬ 
ment granting citizenship was authoritatively established. 


case on a ground now abandoned. In this Court, they argue that the Jordan 
ease is dictum, although why they do eludes us. See p. 17, supra. In the 
Court below, they could find no help in Supreme Court cases; now they find 
inferential holdings in several such cases. See p. 18, supra. And finally 
they have found for the first time that common-law rights exist in the statu¬ 
tory field of naturalization. If we may paraphrase Pirandello, we cannot 
help being reminded of “Six Lawyers in Search of an Argument”—where 
none exists. 
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However, later decisions of the Supreme Court estab¬ 
lished the doctrine that judicial judgments generally could 
be voided on a bill in equity for extrinsic but not intrinsic 
fraud. Extrinsic fraud was defined as fraud not related to 
the issues decided in the judgment, as, for example, the 
luring away of a party so depriving him of the opportunity 
to defend. Intrinsic fraud was defined as fraud going to 
the evidence and issues underlying the judgment assailed. 
See United States v. Throckmorton, 98 U. S. 61, 68; and 
Hilton v. Guyot , 159 U. S. 113, 207. The Throckmorton case, 
after stating that judgments obtained by extrinsic fraud 
could be cancelled, held as to intrinsic fraud (p. 66): 

“On the other hand, the doctrine is equally well set¬ 
tled that the courts will not set aside a judgment be¬ 
cause it was founded on a fraudulent instrument, or 
perjured evidence, or for any matter which was ac¬ 
tually presented and considered in the judgment as¬ 
sailed.” 

The Throckmorton and Guyot cases made no reference 
to the Spratt case or to judgments of citizenship. Hence, 
doubts arose in the lower courts as to whether judgments 
of citizenship might be voided, like other judgments, for 
extrinsic fraud, or whether they were not voidable at all. 
But until Congress spoke simply of “fraud” in passing 
Section 15 of the Act of 1906, no authority existed for can¬ 
celling citizenship on grounds of intrinsic fraud. If we 
assume, for the purpose of putting the point, that appellee 
obtained his naturalization by fraud, that fraud went to 
his oath of allegiance, the very core of the judgment 
naturalizing appellee, and hence intrinsic fraud. 

Thus, there was one thing clear before passage of the 
Act of 1906—no remedy existed to reach such intrinsic 
fraud as is asserted against appellee. United States v. 
Throckmorton; Hilton v. Guyot; cf. Spratt v. Spratt; all 
decisions of the Supreme Court and cited supra. 

Beyond that, nothing was clear before passage of the 
Act of 1906 with respect to the cancelling, reopening, or 
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voiding of naturalization judgments. The confusion was 
noted by the courts. Johannessen v. U. S., 225 U. S. 227, 
240; Commonwealth v. Paper, 1 Brewster (Pa.) 263, 267 
(Sup. Ct., at Nisi Prius, Phil., 1S68); Matter of McCarran, 
S Misc. 482, 483; 29 N. Y. Supp. 582, 583 (N. Y. Sup. Ct., 
at Nisi Prius, 1894). 

A number of courts, in various types of proceedings, 
held naturalization judgments conclusive and not subject 
to attack. U. S. v. Gleesofi, 90 Fed. 778 (C. C. A. 2nd, 1898); 
Petersen v. State, 40 Tex. Civ. App. 175; 89 S. W. 81 (1905); 
Scott v. Strohacli, 49 Ala. 477 (1873); State v. McDonald, 
24 Minn. 48 (1877). 

U. S. v. Norsch, 42 Fed. 417 (C. C. E. D. Mo., 1890) 
assumed that a state court could cancel a state court judg¬ 
ment of naturalization, and stated that a federal court 
could, too; although cancellation in the Norsch case was 
denied. State ex rel. Lacy v. Bradhorst, 156 Mo. 457, 461; 
56 S. W. 1094, 1095 (1900) denied state court power to 
cancel, but assumed federal court power to cancel. 

Commonwealth v. Paper, supra, indicated that, if can¬ 
cellation could be obtained at all, it must be obtained upon 
the petition of the State Attorney General. Peterson v. 
State, supra, denied the standing of the State to seek can¬ 
cellation. Pinstsch Compressing Co. v. Bergin, 84 Fed. 140 
(C. C. D. Mass., 1897) denied cancellation at the instance 
of a private party, and doubted power to cancel at all, un¬ 
less upon petition of the United States. And U. S. v. Korn- 
mehl, 89 Fed. 10 (D. C. N. J., 1898) allowed cancellation 
upon application made by the United States Attorney in the 
name of the United States. 15 But United States v. Throck¬ 
morton, 98 U. S. 61, held that a suit by the United States 
Attorney but in the name of the United States to obtain 
cancellation of a judgment would not lie in the absence of 
specific authorization by the Attorney General shown upon 
the record. 

15 This so far as we are able to find is the only reported case of the can¬ 
cellation or reopening of a citizenship judgment prior to the Act of 1906, 
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Such was the state of the authorities at the time Con¬ 
gress passed Section 15 of the Act of 1906. That a judg¬ 
ment of citizenship could be reopened in any circumstance 
was doubtful. If citizenship could be reopened for a certain 
type of fraud, by whom and in what court was unsettled. 

The courts, in these circumstances, looked to Congress to 
settle and define a remedy. See Commonwealth v. Paper, 
supra at p. 267; Petersen v. State, supra at p. 177; and 
U. S. v. Norsch, supra at p. 417. 

And Congress in passing Section 15 of the Act of 1906 
did not add a new remedy to one which previously existed, 
but settled and defined the doubts and confusion of the old 
“remedy”, such as it was. The Congress resolved the 
doubts and eliminated the confusion by conferring power 
upon a particular official to prosecute cancellation in par¬ 
ticular courts upon particular conditions. See U. S. v. 
Kusche, 56 F. Supp. 201, 216, 221-222 (S. D. Cal., 1944); 
U. S. v. Spohrer, 175 Fed. 440, 448 (C. C. D. N. J., 1910). 

The intent of Congress, therefore, to make Section 338 
the single and clearly-defined method for cancellation is 
shown not only by the internal evidences of the legislative 
intent but also by what Congress did in relation to the 
existing judicial doubts. 

CONCLUSION. 

In our view, there is no real doubt as to either the fact 
of the intent of Congress to make Section 338 exclusive or 
the fact of the abundant judicial precedents which so inter¬ 
pret the intent of Congress. 

If there were a doubt, the doubt would be resolved in ap¬ 
pellee’s favor. Naturalization matters are required by the 
Constitution to be uniform. If the Circuit Court of Fred¬ 
erick County could vary the statutory cancellation pro¬ 
cedure in one manner, another court could vary it in an¬ 
other. Compare In Re Macoluso’s Naturalization, 237 Pa. 
132, 85 Atl. 149 (1912) in which the naturalization certifi¬ 
cate of a person dead for many years was cancelled, by a 





30 


procedure intelligible only to local Pennsylvania lawyers, 
and without notice to any federal officials concerned. Nor 
need the damage stop there. The obtaining of citizenship, 
and the cancelling of citizenship, two sides of the same coin, 
stand on an equal footing. If cancelling procedure can be 
ignored; so, too, can granting procedure. And thus the 
uniformity required by the Constitution evaporates. 

Indeed, in this aspect of the matter, it is ironic that the 
very officials of Government who are charged with the en¬ 
forcement of uniformity in naturalization matters argue 
here for its stultification. 

Finally, if there were any doubt as to the problem here, 
that doubt should be resolved in appellee’s favor for a 
strong reason of equity. If the Government loses here, it 
is not without remedy. Fraud, if there be fraud, can be 
asserted against appellee in a Section 338 proceeding at 
any time the Government sees fit to institute suit. But if 
appellee loses here, he has irrevocably lost citizenship, fam¬ 
ily and home—and in just a few hours. 

These policy and equitable considerations we state in the 
completeness of argument for appellee. But we respect¬ 
fully submit that the judgment of the Court below was in¬ 
dubitably right, and should therefore be affirmed. 

Joseph A. Fanelli, 

729 Fifteenth St., N. W., 
Washington 5, D. C. 

Isidore Englander, 

205 East 42nd St., 

New York 17, New York, 
Counsel for Appellee. 

Washington, D. C. 

November, 1949. 
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Comes now the petitioner (appellee) by his counsel herein 
and with all deference urges that the decision of the Court 
entered on June 19, 1950, by the quorum of Circuit Judges 
Clark, Miller and Proctor on a point of citizenship law of 
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general importance is erroneous in material respects. Peti¬ 
tioner respectfully requests that: (a) the case be reheard; 

(b) the rehearing he by the full membership of the Court; 

(c) the case be set down for reargument; (d) the reargu¬ 
ment, if granted, be before the full membership of the 
Court; and (e) this petition be considered by the full mem¬ 
bership of the Court or by its Chief Justice, as may be most 
consonant with the internal practice of the Court. 

In support of this petition, petitioner respectfully urges 
the following reasons: 

1. The Court in its decision has sanctioned the validity 
of a proceeding which purported to cancel appellee’s status 
as a citizen upon a motion filed, served, heard and decided 
upon the same day when petitioner was away from home, 
under military arrest and without counsel. 

2. In so holding, the Court in its opinion (p. 10) states 
in effect that “the weight of authority” favors such a re¬ 
sult. Petitioner knows of no case, and the Court and appel¬ 
lants cite no case which supports so radical a departure 
from accepted notions of American judicial procedure. 

3. In so holding, the Court states (p. 2) that petitioner 
“specifically waives any rights that he might have acquired 
had any of this procedure [the procedure by which peti¬ 
tioner lost his status as a citizen and which the Court held 
valid] departed . . . from the constitutional guarantees of 
due process”. Had there been any such waiver, its validity 
would be a nice question not appropriate for discussion in 
this brief petition; but petitioner made no such waiver. None 
was made in petitioner’s brief. See, in this connection, page 
8, footnote 3, page 10, and page 18, footnote 9 of the Brief 
for Appellee. None was made in oral argument. At the 
oral argument, counsel for petitioner pressed his main con¬ 
tention of the compulsion upon the Government to comply 
with Section 338 of the Nationality Act in cancelling citizen¬ 
ship. The Government admittedly had disregarded the 
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safeguards of Section 338. In our view, if we were right in 
our main contention, it was unnecessary for the Court to 
reach the constitutional point. That position was appar¬ 
ently misunderstood by the Court as a waiver. But counsel 
neither stated nor intended any waiver of his client’s con¬ 
stitutional right to due process. If the Court is to persist 
in its view that compliance with Section 338 is not necessary 
for valid cancellation of citizenship, the question which then 
arises of the deprivation of petitioner’s right to due process 
in the cancellation of his citizenship should not be left to 
rest on its present basis of a misapprehended “waiver”, 
but should be fairly explored in reargument. The proceed¬ 
ing in cancellation of petitioner’s citizenship afforded him 
no time at all for the opportunity to take counsel and pre¬ 
pare a defense. For so extreme a procedure, doubtless in¬ 
frequent in our judicial administration, it is difficult to find 
direct and precise condemnation. But consideration of the 
due process point would plainly show that deprivation of 
petitioner’s citizenship (and as a result, home and family, 
too) was not upon a “fair hearing” as widely defined in our 
precedents. 

4. In Section 338 of the Nationality Act the Congress has 
provided a detailed code of procedure for the cancellation 
of citizenship, including, for example, specific provisions 
for sixty days’ notice to the citizen in protection of his 
defense. Cancellation of petitioner’s citizenship violated 
Section 338 at every point. In upholding such cancellation, 
nevertheless, the Court has held Section 338 to be permis¬ 
sive only and not compulsory upon the Government. This 
is a decision of obviously wide application in our citizenship 
law. Yet, in making so important a decision, the Court, we 
respectfully urge, erred as to the legislative history of Sec¬ 
tion 338, erred in reasoning, and erred as to the applicable 
precedents. 

5. The Court characterizes the evidences of the intent 
of Congress in enacting Section 338 as “broad, vague and 
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indefinite”. The Nationality Act, of which the cancellation 
procedure in Section 338 is a part, “revised and codified 
the nationality laws of the United States into a comprehen¬ 
sive nationality code”. (Our italics.) That is in 
the very title of the Act, 8 U. S. C. 738, 54 Stat. 1158. And 
in using “comprehensive” Congress plainly meant “all- 
inclusive”; for the Act is described as “containing in 
logical and systematic form a statement of all the laws of 
the United States” prescribing “the conditions under which 
citizenship of the United States may be acquired or lost”. 
(Our italics.) Sen. Rep. 2150, p. 2; House Rep. 3019, 
p. 3; House Rep. 2396, pp. 1-2; Statement of Rep. Rees, 
Chairman of the Committee on Immigration and Naturali¬ 
zation, S6 Cong. Rec. 11947; all on the proposed Nationality 
Act, H. R. 99S0, 76th Cong., 3rd Sess. The very draftsmen 
of the Nationality Act stated its aim to he to meet the “need 
for an accurate, comprehensive, and detailed code by which 
naturalization is to he conferred and any abuse of the proc¬ 
ess remedied”. And particularly with relation to cancel¬ 
lation, the draftsmen explained: “No alien has the slight¬ 
est right to naturalization unless all statutory requirements 
are complied with, and every certificate of citizenship must 
be treated as granted on condition that the Government may 
challenge it in regular proceedings for the purpose and 
demand its revocation unless issued in accordance with 
statutory requirements. The proposed code, herewith, rep¬ 
resents a studied effort to draft a measure which would con¬ 
form to the constitutional requirement that the rule of 
naturalization be ‘uniform’.” 86 Cong. Rec. 11945. Those 
are but the highlights of a legislative history showing 
rather clearly, we respectfully insist, that Section 338 is 
compulsory for cancellation. There is no evidence to the 
contrary; and for additional legislative evidences to the 
same effect we ask the Court to see pp. 20-29 of the Brief 
for Appellee which set forth a showing of legislative intent 
unanswered to date by any form of reason, argument, or 
evidence. 
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True, the Court finds nothing in the legislative history 
of Section 338 with respect to the cutting off of any power 
a court might otherwise be thought to have, to cancel a 
naturalization judgment entered in the same term. On that 
basis, the legislative evidences are “broad, vague and in¬ 
definite”. But an intention of Congress, specifically shown, 
to exclude all other procedures than those enacted, is not 
the less clear because the possible procedures excluded are 
not set forth. It is enough if the intention of Congress is, 
fairly considered, known to be: “This we provide as the 
exclusive method for naturalization and cancellation of 
naturalization.” The result of the Court’s approach, falla¬ 
cious in our view, is to ignore the legislative history. 

6. The Government in seeking cancellation of citizenship 
under Section 338 must comply with its every detail. No 
provision of Section 338 is held permissive. It is all man¬ 
datory. So much is well settled by uniform decisions in the 
Second, Third, Fifth, Seventh and Tenth Federal Circuits. 
See pp. 11-13 of the Brief for Appellee. So much the Court 
admits (p. 3 of the opinion). The Court admits further 
that “there is no question that Congress so intended” 
(p. 4). And beyond that the Court teaches (p. 3) that it 
would have affirmed the invalidity of the cancellation of 
petitioner’s citizenship if the Government though proceed¬ 
ing as it did (without compliance with Section 338) had 
“purported” to act pursuant to the provisions of Section 
338. If the Government papers for cancellation had said 
“Section 338”, the cancellation would be invalid for non- 
compliance with Section 338; but since the Government 
papers said nothing of Section 338, the cancellation is valid 
despite the provisions of Section 338. This, surely, is a 
doctrine of labels. The effect of such a doctrine toward 
nullification of any provision of the comprehensive code of 
citizenship procedure provided by Congress in the Nation¬ 
ality Act is apparent. We respectfully suggest a consider¬ 
ation of the substance of the matter rather than the labels 
used. 
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The Court agrees with, but holds inapposite the well- 
settled line of cases holding every detail of Section 338 to 
be compulsory. The inappositeness of those cases is held 
to be “self-evident” (p. 4). But the policy and intent of 
Congress behind the sixty days’ notice provision in Section 
338 are admittedly, as held by those cases, so strong and 
clear as to compel the Government in a Section 338 proceed¬ 
ing for cancellation to give not a day’s notice less. And, 
at a minimum, it is something less than “self-evident” that 
nevertheless the same policy and intent of Congress are so 
weak and unclear as to permit the Government validly to 
give no notice at all in a cancellation proceeding, provided 
there is no reference to Section 338. Some reconsideration 
or enlightening explanation of the Court’s position appears 
needed. 

7. The Court appears (p. 4) to sustain the validity of the 
cancellation of petitioner’s citizenship on a line of argument 
with essential steps as follows. 

First, it is said that the Supreme Court holds an order of 
naturalization to be like any other judgment, citing Tutun 
v. United States, 270 U. S. 568. We are unable to find such 
a statement or holding in the Tutun case. All the Tutun 
opinion says (p. 577) in this connection is that a naturaliza¬ 
tion judgment “like other judgments of a court of record is 
accepted as complete evidence of its own validity unless set 
aside”. That is no statement of the likeness in other re¬ 
spects of naturalization judgments to other various types 
of judgments. Indeed, so far as cancellation is concerned, 
which is the problem here, it is clear enough that a naturali¬ 
zation judgment is not like other judgments. Because can¬ 
cellation of a naturalization judgment is “in its conse¬ 
quences . . . more serious than a taking of one’s property, 
or the imposition of a fine or other penalty”, and because 
a cancellation of naturalization proceeding is not “an or¬ 
dinary civil action since it involves an important adjudica¬ 
tion of status”, the Supreme Court firmly interprets Sec- 
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tion 338 as requiring the Government to produce * 1 clear, 
unequivocal, and convincing evidence which does not leave 
the issue in doubt” before citizenship can be cancelled. 
Schneiderman v. U. S., 320 U. S. 118, 122, 123, 125, 160; 
Baumgartner v. U. S., 322 U. S. 665, 670, 671, 675, 678; and 
Knauer v. U. S., 328 U. S. 654, 657. Such a burden of proof 
is imposed in no other type of proceeding, civil or criminal. 
And we submit that upon reflection it cannot be thought 
that this heavy burden of Section 338 is to be validly 
avoided by merely seeking cancellation without reference 
to Section 338. 

Second, the Court says that a Court generally has power 
within a term to modify its judgment; and so here. In our 
view that the cancellation here may have been entered in 
the same term, as we arguendo have assumed, is irrelevent, 
for we urge the exclusiveness of Section 338. But if the 
fact of same term or not be considered material, we note 
that the record in this case does not show the cancellation 
in this case to have been in the same term as the naturaliza¬ 
tion. 

We note, further, the absence of any decision showing the 
power of any court to cancel citizenship without reference 
to Section 338 because the cancellation was in the same term 
as naturalization. The decision of the Seventh Circuit 
Court of Appeals in U. S. v. Jordan , 161 F. (2d) 390, is, as 
the Court recognizes (p. 5), to the contrary on that precise 
point. 

The Court cites In Re Macoluso’s Naturalization, 237 Pa. 
132, a state court decision described as “most directly in 
point” and “a leading authority of 28 years’ standing for 
the very proposition now in issue” (p. 8). That case, 
which we, and appellants too, have in the past thought 
worthy of little notice, appears to have cancelled a certifi¬ 
cate of citizenship rather than a judgment of naturaliza¬ 
tion ; and that on the ground of there never having been a 
judgment to support the certificate fraudulently issued. In 
any event, such cancellation as occurred there was many 
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years after issuance of the certificate cancelled. So Maco- 
luso provides no support for such power of cancellation 
within the term—except by supporting a power to cancel 
without reference to Section 338 at any time. Whether the 
Court intends to find such power at any time remains 
blurred despite the “within the term” argument because 
of the strong reliance on Maeoluso as “most directly in 
point”. So the Court supports a “within the term” rule 
solely with a “no limit” case, and provides no basis in 
reason for a “no limit” rule. 

S. To hold cancellation without reference to Section 338 
valid if within the same term as naturalization is to vary 
the attributes of naturalization judgments according to 
local court rules on the length of terms. A citizen natural¬ 
ized in a “one-month term” court need only survive one 
month for assurance of the protection of Section 338. An¬ 
other citizen, naturalized in a “one-year term” court, must 
for one year risk getting the complete lack of protection 
which petitioner got. So much would be true, at least, as to 
state courts. In the federal courts, it may be that the court 
rules on length of term would not be applicable at all. As 
the Court recognizes (p. 7) the controlling Rules of Civil 
Procedure are “at best. . . equivocal on this point”. 

The constitutional condition and the legislative object of 
the Nationality Act is to secure uniformity in matters of 
naturalization. The deleterious effect on such uniformity 
of the Court’s present decision is, we respectfully suggest, 
a material point appropriate for further consideration. 

9. It is rather clear that in naturalization, whether the 
matter be cancellation or grant, the procedures enacted by 
Congress are controlling. That rule is indubitably estab¬ 
lished on the grant side. Baumgartner v. U. S., 322 U. S. 
665, 672; U. S. v. Ginsberg , 243 U. S. 472; Maney v. U. S., 
278 U. S. 17, and other cases cited in Brief for Appellee, pp. 
14-15. The Supreme Court held a judgment of naturaliza¬ 
tion invalid in the Maney case because the Government got 
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only seventy of the ninety days’ notice before hearing pro¬ 
vided by Congress for its protection. The Court, never¬ 
theless, sanctions the judgment cancelling petitioner’s 
naturalization although petitioner got none of the sixty 
days’ notice provided by Congress for his protection. The 
Court neither considers the Maney case, nor provides a 
rationale for the rule of one-way protection it has achieved 
in naturalization matters. We urge error in that result. 
And the error becomes more apparent in the light of 
Johannessen v. U . S., 225 U. S. 227, 241. Johcmnessen sus¬ 
tained the constitutionality of the jurisdiction to cancel 
conferred by Section 338 with the observation that such 
jurisdiction to cancel is conferred only “under conditions 
affording to the party whose rights are brought into ques¬ 
tion full opportunity to be heard”. 

11. With specific reference to the naturalization statute 
the Supreme Court has taught that: ‘ ‘ Courts are without 
authority to sanction changes or modifications; their duty 
is rigidly to enforce the legislative will in respect to a mat¬ 
ter so vital to the public welfare”. 27. S. v. Ginsberg , 243 
U. S. 472, 474. That authoritative doctrine, applicable 
here, has, in error, been overlooked by the Court. 

12. We have in this petition confined ourselves to those 
points in the Court’s decision which are, in our view, both 
erroneous and material. 

Wherefore it is prayed that the Court grant all of the 
relief requested, or such part thereof as the Court deems 
justified. 

Respectfully submitted, 

Joseph A. Fanelli, 

729 Fifteenth St., N. W. 
Washington 5, D. C. 

Isidore Englander, 

205 East 42nd St., 

New York 17, New York, 

Counsel for Appellee . 



10 


Certificate of Counsel. 

The foregoing Petition to Rehear is certified as presented 
in good faith and not for delay. 

Joseph A. Fanelu, 
Counsel of Record fox Appellee. 






















